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W LLI AM MORRI S RI SBY,

Peti ti oner- Appel | ant,
vVer sus
K. J. VENDT,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:04-CV-0291-R

Bef ore JONES, BARSKDALE, and PRADO Circuit Judges.
PER CURI AM *

WIlliamMrris Risby, federal prisoner # 31495-077, has
filed an application for | eave to proceed in forma pauperis (IFP)
on appeal, followng the dism ssal for lack of jurisdiction of
his 28 U S.C. 8§ 2241 petition challenging the validity of his
convictions for conspiring to commt mail fraud and mail fraud.

A nmovant for |FP on appeal nust show that he is a pauper and that

he will present a nonfrivol ous appellate issue. Jackson v.

Dallas Police Dep't, 811 F.2d 260, 261 (5th G r. 1986).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The docunentation of Risby’s prison account indicates that
he cannot pay the filing fee without facing undue hardship. See

Adkins v. E. |I. duPont de Nenmpburs & Co., 335 U. S. 331, 339

(1948). However, Risby cannot establish that he would raise a
nonfrivol ous appellate issue. No error existed inthe tine it
took the district court to consider his 28 U S.C. § 2241

petition. See 28 U S. C. 8§ 2243. Risby has not shown that the

deni al of relief constituted retaliation. See Wods v. Smith, 60

F.3d 1161, 1166 (5th Cr. 1995). There is no evidence to show
that the district court did not conduct a de novo review. See

Koetting v. Thonpson, 995 F.2d 37, 40 (5th GCr. 1993).

Ri sby contends that the district court erred in construing
his 28 U S.C. § 2241 petition as a § 28 U.S.C. § 2255 noti on.
Because Ri sby is challenging proceedings giving rise to his
conviction and sentence, the court properly construed his notion

as arising under 28 U.S.C. § 2255. See United States v. Tubwell,

37 F.3d 175, 177 (5th Cr. 1994). As Risby has not established
that 28 U S.C. 8§ 2255 is “inadequate or ineffective to test the
legality of his detention,” he may not proceed under 28 U. S. C
§ 2241. 28 U . S.C. § 2255 § 5; see also 28 U S.C. § 2255 ¢ 1;

Ki nder v. Purdy, 222 F.3d 209, 213-14 (5th Gr. 2000). Because

Ri sby’ s direct appeal was pending, the district court correctly
concluded that it should not address the 28 U S.C. 8§ 2255 notion

at this tine. See Fassler v. United States, 858 F.2d 1016, 1019

(5th Gir. 1988).
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Ri sby has not established that he will raise a nonfrivol ous
appel l ate issue. Jackson, 811 F.2d at 261. Accordingly, we DENY
the notion to proceed | FP on appeal and we DI SM SS Ri sby’ s appeal

as frivolous. See Baugh v. Taylor, 117 F.3d 197, 202 n. 24 (5th

Cr. 1997); 5THQR R 42.2. W MOXDIFY the district court’s
dismssal froma “dismssal for lack of jurisdiction” to a

“dism ssal without prejudice.” See United States v. Otega, 859

F.2d 327, 334 (5th Gr. 1988). R sby' s “Mition to Take Judi ci al
Notice” of purportedly relevant case |law is DEN ED.
JUDGVENT MODI FI ED; APPEAL DI SM SSED;, MOTI ON TO TAKE JUDI Cl AL

NOTI CE DEN! ED.



